Abstract: This paper aims to describe the chief alterations proposed by the Dodd Frank Act to the American over-the-counter derivatives market and, at the same time, understand the extraterritorial reach of this law compared to the regulatory framework of the Brazilian derivative market. In order to do so, I will study the extraterritorial effects of the law, particularly in reference to the international nature of Title II of the Dodd Frank, which deals with the over-the-counter derivatives, in order to evaluate its reach to foreign markets, especially the Brazilian market.
Introduction
After the devastating wave that was the international financial crisis, regulatory responses began to emerge from the main financial centers of the world, in an attempt to cope with the demands from taxpayers, investors and governments in these financial centers 2 , aiming to contain or minimize the economic consequences that a new financial crisis of global proportions might cause in the future. It was in this scenario that president Barack Obama signed on July 21, 2010, Federal Law 111 -203, the so-called Dodd-Frank Wall Street Reform and Consumer Protection Law ("Dodd Frank Act") 3 .
Amongst the several issues regulated by the new law, stand out the principles intended to control systemic risk in financial and capital markets, rules protecting financial consumer rights, regulations directed at rating agencies, compensation of financial executives,
proprietary operations of investment banks and the over-the-counter derivatives markets. The latter was responsible, until June of last year, for 639 trillion of dollars in international operations involving over-the-counter derivatives, in accordance to data from the Bank for
International Settlement-BIS 4 .
Considering the international scope, it is obvious that the financial crisis caused billionaire losses to the private and public sectors, as well as to the population in general, notably taxpayers and investors in central economies. Brazil, on the other hand, although coping relatively well with the crisis, was not immune to global growth in the derivatives market. The financial crisis provoked the devaluation of the Brazilian currency, the real, causing losses to Brazilian companies that made operations in exchange-rate derivatives. In 2008, at the height of the financial crisis, operations with these derivatives performed by Sadia and by Aracruz Celulose resulted in financial losses around R$6 billion 5 .
At the end, considering not only the mentioned companies, the total losses for the Brazilian private sector in 2008 involving international operations with over-the-counter derivatives reached approximately 25 billion dollars as result of the international financial crisis, also according to data from Bank for International . These figures show the relevance of this market to international finances and reinforces the understanding that Brazil is necessarily connected -via the over-the-counter derivatives market -to the international financial market, particularly to its companies, banks, managers and economic agents in general, based on or associated to financial and capital markets.
Therefore, the Dodd Frank Act, whereas still on a clear path to be regulated and implemented by regulatory American agencies (CFTC and SEC) 7 , represents the first and major legal reform of the financial and capital American markets since 1930 8 , at the same time, reflecting and meeting the demands of the G20 countries, for greater transparency and control of the over-the-counter derivatives market.
Hence, the objective of this article is to describe the chief alterations proposed by the Dodd Frank Act to the American over-the-counter derivatives market and, at the same time,
understand the extraterritorial reach of this law compared to the regulatory framework of the Brazilian derivative market. In order to do so, the article is structured in a way where in item 1 we will elucidate the role of derivatives in the international financial crisis.
In item 2, a general description of the main points regulated by the Dodd Frank Act, particularly in reference to the international nature of Title II of this law, which deals with the over-the-counter derivatives market. In item 3, special attention will be given to the extraterritorial effects of the law, where we will attempt to evaluate its reach to foreign markets, especially the Brazilian market.
Finally, the main criticisms referring to the extraterritorial reach of the Dodd Frank Act will be evaluated, leaving item 4 to deal with the final considerations.
Over-the-counter derivatives and the International Financial Crisis
Generally, the source and the beginning of the international financial crisis was centered around the massive defaulting in mortgage contracts of properties that were the collateral for securitized receivables that were negotiated in international financial market by investment banks. However, the aggravation of the crisis occurred as result of the sophistication and the innovation in the area of the so called credit derivatives. These three characteristics that are intrinsic to derivative contracts result in: (i) opacity or lack of transparency in the over-the-counter derivatives market in a way that it is hard to quantify and manage the risks that exist in these markets; (ii) difficulty to control and track negotiations carried out with these instruments; and (iii) indiscriminate utilization and negotiation of these instruments, aiming excessive financial speculation and its non-utilization in the protection against credit risks, for example.
Credit derivatives, on the other hand, are associated to the management of credit risk.
These instruments have the objective to help investors, financial institutions and companies to manage the credit risk of their operations in financial and capital markets. It works like an insurance against default risks associated to the payment of debts from defaulting borrowers 11 .
Among the several derivatives that compose the over-the-counter market 12 , instruments known as Credit Default Swaps ("CDSs") and Credit Debt Obligations ("CDOs") stood out during the crisis, which are over-the-counter derivatives that having been negotiated Considering that it is not the intention of this text to deal in detail with the concepts and structures of operations with credit derivatives that helped to destabilize the international financial system, it will be sufficient to describe in a concise manner the way they work, in order to highlight the indiscriminate use of CDSs and CDOs contracts. Therefore, we have CDS, which is a derivative contract that provides insurance against the risk of default of a particular company that, for instance, has issued debt securities and intends to reimburse the principal and pay interest to creditors that have acquired these securities. This company is named as reference entity and the default in the payment of interest by it is considered a credit event 13 .
A typical CDS operation occurs when the defaulting risk of a reference entity is transferred from one party (seller) to the other (risk buyer). In this case, the seller pledges to pay to the risk buyer a premium (%) over the total amount to be guaranteed, in accordance to the terms of the CDS contract. The risk buyer, on the other hand, pledges to reimburse and pay to the seller the losses that it has suffered because of the credit event (breach from the issuing company or the reference entity, for instance). However, before the outbreak of the financial crisis, CDS operations were not performed with the intention to protect or hedge against financial risks. Quite the contrary, speculation and leverage instruments were utilized by financial institutions and investors, particularly because these operations were financially 
Recording and Reporting Operations
In accordance to the Dodd Frank Act, swap contracts must be reported to and registered at entities named "Swap Data Repositories" 21 ("Recording Entities") or still, in accordance to its own regulation still to be ratified, can be reported and recorded at the CFTC or at the SEC. In compliance with this norm, all the operations must be reported and recorded, including those operations that are considered exempt by Dodd Frank 22 related to the negotiation and settlement of operations in negotiation systems and in clearing houses. These entities will be responsible to record and store information related to swap transactions.
The information that must be reported to this Recording Entities, includes, among other things: (i) the security amount underlying the derivative; (iii) the dates the contracts were signed and when they will mature; (iv) the identity of the counterparties, brokerage firm and operations desk (non-public information); and (v) the criteria and formulas for the pricing in the contracts 18 Known in the international financial market as o Over the Counter Market or OTC Market. 19 According to MILLER and RUANE (2012) . 20 These deposit and settlement institutions -Clearing Houses -must demand adequate guarantees and margins from the parties as the initial margins become exhausted or are not sufficient for a particular operation, keeping records of the positions and monitor risks. 21 According Sections 723(a)(3) and 763(a) of the Dodd Frank Act. 22 According to Sections 3103 and 3203 -H.R. 4173.
(non-public information). Finally, the parties must keep records regardless of their swap operations, keeping them at the disposal of the regulatory authorities (examples: CFTC or SEC) 23 .
These mandatory and centralized records will promote the transparency in the overthe-counter derivatives market, so that parties, mediating parties, investors and regulatory authorities can access an important source of information aiming to facilitate market supervision and control activities.
Swaps -Negotiation Platforms
According to the Dodd Frank Act, Title VII, swaps and swaps contracts referenced by securities (security-based swaps) will have to be settled by the means of Clearing systems.
These must also be negotiated in stocks markets or negotiation platforms for swaps contracts.
The objective of this rule is to promote the transparency of prices in the swaps market and discourage the closing of contracts in a bi-lateral manner, promoting negotiations in more formal systems, like the stock market, for instance 24 .
Still, according to American rules, electronic negotiation systems should allow multiple actors, bidding and accepting bids, considering that the over-the-counter derivatives market is denser with pricing information only available to the negotiators or to the parties that are signing the contract, not existing transparency in relationship to the prices practiced in this market 25 .
Clearing Systems
The majority of derivatives contracts -according to Dodd Frank -which before were negotiated exclusively in the over-the-counter market must be, with some exceptions 26 , settled via Clearing systems 27 , including international operations involving swap contracts. 23 In the process of being regulated by CFTC and SEC. For a more detailed understanding of the matter according to SEC, "Regulation SBSR -Reporting and Dissemination of Security-Based Swap Information", (Release No.34-63346; File No. S7-34-10), Federal Register, v. 75, Dec. 2, 2010, p. 75208; and "Swap Dealer and Major Swap Participant Recordkeeping, Reporting and Duties Rules", 77 Federal Register 20128 . Available at: <http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2012-5317a.pdf>. Last visited: July 10, 2013. 24 According to Section 723 of the Dodd Frank Act (section 5h(e) of the Commodity Exchange Act). 25 and MILLER and RUANE (2012) . 26 This subject is still in the process of being regulated by the CFTC and by the SEC. For detailed information, check: Title VII -PART II -REGULATION OF SWAP MARKETS -CFTC -Section 723 of the Dodd Frank Act, and Title VII -PART II -REGULATION OF SWAP MARKETS -SEC -Section 763(a) of the Dodd Frank Act. 27 According to Gastineau and Kritzman in the Dictionary of Financial Risk Management of the BM&F (1999), Clearing: "Affiliate or subsidiary of a future or securities exchange that performs the settlement of According to the new law, the Clearing House becomes the central counterparty that guarantees all derivative contracts that have been recorded at it, so that the investor, the company or the bank that performed the swap operation ("trader") do not have to worry about a breach or default from the counterparty, becoming the responsibility of such Clearing
House to guarantee the financial settlement of the operation and the respective financial reimbursements or payment to the respective counterparty.
Deposit of the Margin -Derivatives Operations Settled via the Clearing Systems
However, the credit risk remains, even when operations are settled via an efficient system by the means of a Clearing House, since one of the parties in a derivative contract might not honor its obligation, leaving it to the Clearing House to guarantee the payment of the defaulting party to the other counterparty. This way, the Clearing House depends on a system of guarantees or margins to cover potential losses.
Therefore, the Dodd Frank Act, in the item about swaps operations 28 , deals with the mandatory deposit of the initial margins or guarantees at the respective Clearing House so that the derivative operation might be settled by it 29 . Therefore, before the execution of the operations. It requires from its members guarantees for the transactions from its own portfolio or its clients' portfolio with future and options contracts". In Brazil, before the fusion between BM&F and BOVESPA, existed the Brazilian Company for Liquidation and Custody ("CBLC"), a joint stock, closed capital company responsible for the deposit, custody, settlement and risk management of all the operations made at the negotiation systems of BOVESPA. BM&F, on the other hand, had a system of derivatives Clearing, commodities, and currency exchange that implemented the settlement of operations with derivatives carried out in its negotiation systems (departments inside the administrative structure of BM&F). Currently, BM&FBOVESPA has a Clearing system that performs all the operations that are necessary for the appropriate settlement and liquidation of the operations with derivatives negotiated in its negotiation systems. This Clearing system is not constituted by independent companies as in the past (example: CBLC). Clearing systems for stocks, derivatives and currency exchange are managed by specific departments inside the stock market itself. For a more in-depth approach to the issue, verify the Manual of Operational Systems of the Derivatives House, Segment BM&F, available at: <http://www.bmfbovespa.com.br/pt-br/regulacao/download/BMFBOVESPA-MPO-Camara-Derivativos.pdf>. Last visited: July 10, 2013. In Brazil, Law 10.214/2001, defines Clearing as "systems of recording, settlement of operations". 28 Ibid. Variation Margin or Daily Adjustment: "Financial transference that occurs after each trading day (sometimes, on the same day), in the majority of the future markets, to mark sold and purchase positions at the market. Differently from a future contract -whose settlement occurs only at maturity -the majority of the future contracts is daily settled, by the means of the payment of the adjustment amount by the party that suffered losses in that day to the party that obtained profit". Still, according to Gastineau and Kritzman, Maintenance Margin: "In addition to the initial margin deposited at the stock, futures and options markets, there is the requirement of an additional deposit by one or both parties of an operation, if the initial margin is not sufficient to guarantee the compliance with their obligations. Normally, a maintenance margin is not demanded over positions purchased in options, for, in order for them to be exercised, they must be fully paid. In the futures market, the maintenance margin is commonly named "additional margin". 29 According to Section 736, Title VII, Part II (Regulation of Swap Markets) of Dodd Frank Act.
operations, the parties must deposit initial guarantees (initial margin) 30 at the respective Clearing House to cover eventual defaults. At the end of each day, on the other hand, the contracts will be priced again -by a system known as mark-to-market 31 -and all those that suffered losses in the variation margin of the derivative contract, will be beckoned to deposit additional guarantees (margin call) 32 and must deposit these guarantees to cover the daily losses before the next operation is carried out (variation margin or maintenance margin) 33 .
Deposit of the Margin -Derivatives Operations not Settled via the Clearing Systems
As a general rule, the objective of Dodd Frank, even from an international point of view, is to promote the standardization of the over-the-counter derivatives markets by the means of negotiation via the stock market and, particularly, by means of settlement of over- Miller and Ruane (2012) . As far as the definition of mark-to-market is concerned: DOWNES and GOODMAN, in the Dictionary of Financial and Investment terms of BOVESPA (1993), mark-to-market corresponds to: "Readjust a security or a portfolio according to the current market values. For example, the margin accounts are adjusted to the current market values to insure the compliance with their maintenance requirements ". 32 Ibidem. Called Margin Call: "Mandatory additional deposit in cash or additional guarantee, made by a broker or a dealer, to insure the compliance with the obligations resulting from a position." 33 Ibidem. Maintenance Margin: "In addition to the initially deposited margin at the stocks, futures and options market, there is the requirement for an additional deposit by one or both parties in an operation, if the initial margin is not sufficient to guarantee the compliance with their obligations". As to the Variation Margin, Gastineau and Kritzman clarify that it refers to: "Financial transference that occurs after each trading day (sometimes, in the same day), in the majority of future markets, to mark positions that have been purchased and sold at market. Differently from a forward contract -whose liquidation occurs only at maturity (sic) -, the majority of futures contracts is settled daily, by the means of payment of the variation margin by the party that suffered losses that day to the party that earned profits". 34 CCH ATTORNEY-EDITOR STAFF (2010, Section 3060, p. 276 the parties will make the margin deposits at the referred bank, which will be considered a third party in relationship to the parties of the respective contract.
Brazilian Derivatives Market vis à vis Title VII of the Dodd Frank Act
Sole Regulator -CVM. In Brazil, in reference to the first jurisdiction that will regulate and supervise over-the-counter derivatives markets, it belongs to the Securities Commission ("CVM") the responsibility to regulate and supervise operations with derivatives, both, stock or over-the-counter. Why so? Derivatives, as set forth by Law 6.385/76, are securities, regardless of the underlying assets. This way, the regulatory perimeter associated to the overthe-counter derivatives market is adequately defined, not existing gaps related to the regulation and the supervision of this market in Brazil.
Previous Approval of the Contractual Models. In addition, all the models -or the (iv) how the players of the market will be able to allocate specific risks of their operations, considering that earlier they were resolved by the means of over-the-counter derivatives contracts with special clauses, having to buy or sell standardized swap contracts in the stock market, which might not satisfactory meet their needs?
In view of its unprecedented and recent character, the alterations proposed by the Furthermore, still according to Dodd Frank, CFTC and SEC must make efforts to enter into agreements for international cooperation and exchange information in order to reach with regulators from other countries a regulatory harmonization that is possible in the scope of the over-the-counter derivatives market 49 .
As far as Brazil is concerned, the concern about the extraterritorial aspect of the provisions contained in Title VII of the Dodd Frank Act became legitimate, considering that, although is still small when compared to the American and European markets, the Brazilian financial and capital markets have several institutions and foreign investors acting as Brazilian counterparties that are involved with business directly associated to our markets, be it through the stock market or overthe-counter market or only by the means of swap bilateral contracts or international derivatives 50 celebrated between companies or between financial institutions.
Consequently, the over-the-counter derivatives market, which is inserted in this international market and is composed by financial institutions that are essentially Brazilian, is also represented by American banks, its branches and subsidiaries and also European ones, what exposes our derivative markets to the international arena, having the potential to subject the Brazilian counterparties to the rules set forth by Title VII of the Dodd Frank Act, that deals with the over-the-counter derivative 47 According to "US and EU seal landmark derivatives deal". Financial Times, July 11, 2013. The problems at hand allow us to glance at the reasons that took CFTC and the European Commission to enter recently into an agreement for the harmonization of regulations related to over-the-counter derivatives market. According to BAXTER, the regulatory proposals of the Dodd Frank Act, like described in item 2, will have a direct extraterritorial effect over all the cases somehow involving an American institution. One of the exceptions will occur when, for instance, two institutions entering into a swap contract are not controlled or do not have any corporate connection with companies, funds, banks or American institutions and only when the operation takes place outside the American territory 56 .
It is observed that there is a kind of regulatory contamination if an American financial institution is organized by the means of branches or subsidiaries with a global reach. All the entities of a financial conglomerate can be affected and subject to the restrictions of Dodd Frank, even if the operation or the swap contract has been fully entered into outside the borders of the United States 57 .
Greene sustains that the regulations emerged from the Dodd Frank Act in association to the derivatives market have extraterritorial reach -beyond the borders of the United States.
He gives as example an operation involving JP Morgan Bank domiciled in the United
Kingdom and a British entity. The rules also apply to them. Financial institutions are subject to local rules and to the norms of Title VII. On the other hand, the institutions that have activities that are strictly local need to observe only local rules about derivatives, whilst banks, such as a subsidiary of Deutsche Bank located in the United States, will be affected by a duplication of norms (German and the American) 58 .
Effects of the Extraterritoriality of the Dodd Frank Act over the Derivatives

Market and Participants of the Market / Difficulties and Solutions
Loss of Competitiveness of American Institutions
It is impossible to narrate the eventual and potential negative impacts to the Brazilian derivative market and, consequently, to the capital market, and assess the effects of the extraterritoriality of Dodd Frank only from a Brazilian viewpoint. The loss of competitiveness of the financial American institutions, for instance, can be one of its most relevant factors. Greene adds that regulatory arbitrage is a consequence of inconsistent international regulation:
Another inherent effect of inconsistent regulation, especially where one set of regulations is much more lax than another, is regulatory arbitrage; business is driven away from the stricter jurisdiction 66 .
It can be concluded that, in the absence of a future regulatory harmonization of the major international markets, the objectives of Dodd Frank with the purpose to curtail systemic risk and promote transparency and the control of over-the-counter derivatives market will be 64 Ibidem, p. 302. 65 According to Final Report, 1st Annual Symposium, Dec. 7-9, 2012 
Brazilian Derivative Market
In view of the negative consequences that the extraterritorial character of the Dodd Other specialists and scholars also understand that Brazilian regulators are correct to demand a pre-approval of the derivatives contracts or products associated to them, especially in view of the little sophistication of the potential users of derivatives and to the risks that they might be exposed to, as for instance, those that resulted the American subprime 70 .
Finally, specialists also acknowledge 71 as an advantage of the Brazilian market the fact that the majority of the derivatives contracts already are standardized and negotiated in stock markets and settled in Clearing systems, be them stock markets or over-the-counter (no guarantee from a Clearing House) 72 .
However, it is also observed that the eventual inexistence of a mutual recognition of regulatory regimes or still the application of the substituted compliance 73 in dealings between CFTC/SEC and CVM or the lack of international cooperation by the means of bi-lateral agreements between these authorities or by the means of multi-lateral agreements via IOSCO, will cause a negative impact to the Brazilian market of derivatives, especially in the liquidity of the hedge market 74 and in the capacity for the Brazilian market to provide to international investors negotiation and settlement systems for local derivatives, considering that in order for Brazilian Clearing Houses to be considered for operations performed under the Dodd Frank regime, they must be previously evaluated and registered at the CFTC/SEC 75 .
However, it is important to point out that the concepts of mutual recognition and substituted compliance vary according to the regulatory agency (SEC or CFTC), understanding that these concepts are in constant change until a final definition about them will be decided by these agencies. Ibidem. It is important to remember that providing client information to third parties -including American regulators -is only possible by the means of a previous authorization from the clients of the financial institutions.
Final Considerations
It has been noticed that rules resulting from the Dodd Frank that have the objective to regulate over-the-counter derivatives markets are quite broad. Although details and all the alterations that these rules might cause to the American and International over-the-counter derivatives markets have not been fully analyzed, it is clear that the changes will be substantial, especially in reference to its international character and the effects that exceed the borders of the American territory and affect directly Europe, Asia, and particularly, the Brazilian market.
It just so happens that the derivatives market in Brazil, differently from American, European and Asian markets, except with a few exceptions, already has a regulatory framework and a structure that is very similar to what is proposed by Dodd Frank, what can be a facilitating element in the negotiations, whether they involve equivalence, mutual recognition or still the application of the substituted compliance 80 . The fact remains that American legislators and regulators must look to the Brazilian market in a different way so that the participants (be them considered Americans or Brazilian) are not harmed, for instance, due to the lack of alternatives and liquidity that the duplication or the overlapping of regulations might cause to the Brazilian derivatives market.
On the other hand, the meetings held and the analysis implemented since last year by regulators, self-regulators, scholars and law professionals have contributed for a solution where the increase of controls, transparency and protection to investor will be aligned, meaning the least possible impact to the innovation and to the competitiveness of the Brazilian derivative market. Case in point is a recent Joint Decision taken by CVM and BACEN where a task force formed by servants of both institutions will have the goal to study the feasibility and the convenience in the adoption of mandatory settlement by Clearing
Houses of operations performed in the derivatives market 81 .
In addition, perhaps with positive impacts to the Brazilian market, stand out studies that are being carried out by IOSCO 82 that pursue the cooperation and the international harmonization of the derivatives market. As the article published by Financial Times on 07/16 points out, there are different regulatory approaches for this market, so that maybe it is time for IOSCO to start setting standards and minimum recommendations with the intention to harmonize on an international level the regulatory framework of the derivatives market 83 .
Finally, it is necessary to clarify that the objective of this paper is not to present new solutions related to the extraterritorial effects of the Dodd Frank Act, but rather to call the attention and gather the most information possible in reference to an issue that currently affects Brazilian financial institutions that might be negotiating derivatives contracts with American counterparties.
It should be remembered that it is always important to revisit and debate international characteristics of the Brazilian financial and capital markets and the rules that might affect it in a direct or potential way, and this is the objective that this paper intended to meet.
